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The Timbercorp Securities Ltd 
(in liq) class action

Law Clerk, Myles Engelen, reviews these 
failed class action proceedings, which 
comprise the first reported decision on 

“Enhanced Disclosure” securities.

 

The Personal Property 
Securities Act – scheduled  
to launch 30 January 2012

The Personal Property Securities Act 
2009 (Cth) is now scheduled to apply 

from 30 January 2012. Lawyer, Llon Riley, provides an 
update on the Act and the Personal Property Securities 
Register in preparation for the ‘go-live’ date.

ASIC releases new rules  
for prospectus disclosure

ASIC has released a new 
regulatory guide outlining new 
prospectus disclosure requirements 

aimed at enhancing prospectus disclosure and helping 
retail investors to make informed investment decisions. 
Partner, Craig Yeung and Lawyer, Jarrod Wilksch 
review the new guidance.

Australian Business 
Number Business Name 
Registration Project

The Council of Australian 
Governments has developed an 

initiative to replace the current segmented Australian 
Business Name registration process with a new 
seamless online national platform. Lawyer, Ivor Kovacic 
explains the project.
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December 2011

Welcome to the latest edition of Piper Alderman’s e-Bulletin,  
which aims to provide accessible and informative summaries  
of recent significant legal developments.



[ P U B L I C A T I O N  N A M E ]

PA e-Bulletin 2 December 2011

The Timbercorp Securities Ltd (in liq) class action
Law Clerk, Myles Engelen, reviews these failed class action proceedings,  
which comprise the first reported decision on “Enhanced Disclosure” securities.

Background: the Timbercorp 
Group

Listed on the Australian Stock Exchange 
in 1996, the Timbercorp Group 
(Timbercorp) was a leading Australian 
agribusiness company that managed 
a number of forestry and horticulture 
assets. It was particularly active in the 
marketing, financing and management 
of investments in soft commodities 
such as almonds, olive oil, citrus, 
table grapes, mangoes, avocados and 
glasshouse tomatoes, as well as wood 
fibre. Prior to it being placed into 
voluntary administration on 23 April 
2009 and liquidation on 29 June 2009, 
approximately 18,500 people had 
invested over $2 billion in assets managed 
by Timbercorp, through its wholly-owned 
subsidiaries Timbercorp Securities Limited 
(in liq) (Timbercorp Securities) and 
Timbercorp Finance Pty Ltd (Timbercorp 
Finance).

Pleadings

On 28 October 2009, pursuant to 
Part 4A of the Supreme Court Act 1986 
(Victoria), Mr Woodcroft-Brown 
commenced group proceedings on behalf 
of investors who at any time between 6 
February 2007 and 23 April 2009 held 
an interest in a managed investment 
scheme (‘scheme’) of which Timbercorp 
Securities was the responsible entity. 
Listing Timbercorp Securities, its former 
directors, and Timbercorp Finance as 
the Defendants, the Amended Group 
Statement of Claim pleaded that:

1. Timbercorp Securities and Timbercorp 
Finance breached the statutory duty 
owed to scheme members under 
section 601FC of the Corporations Act 
2001 (Cth) (Corporations Act)

2. Timbercorp Securities and Timbercorp 
Finance failed to disclose, in the  
Product Disclosure Statement (PDS)  
or otherwise as required under sections 
1013C, 1013D, 1013E and 1017B 
of the Corporations Act, the following 
information which would have been 
material to any decision by a person  
to invest in a scheme:

2.1  the risk that scheme member  
 investments would be exposed  
 if Timbercorp’s cash flow failed  
 as a consequence of other scheme  
 members defaulting or  
 Timbercorp being unable to access  
 funding through external debt or  
 the securitisation of investor loans  
 (structural risk), and

2.2  the removal of tax deductibility  
 for non-forestry agricultural  
 scheme application fees, the  
 tightening of credit markets during  
 the onset of the global financial  
 crisis, and various issues concerning  
 the weak financial position of  
 Timbercorp (collectively the  
 ‘adverse matters’), each of which  
 exacerbated structural risk

3. The non-disclosures by Timbercorp 
Securities and Timbercorp Finance 
constituted misleading and deceptive 
conduct pursuant to section 1041H of 
the Corporations Act, section 12DA of 
the Australian Securities and Investments 
Commission Act 2001 (Cth) (ASIC Act) 
and section 9 of the Fair Trading Act 
1999 (Vic) (Fair Trading Act), and

4. The former directors of Timbercorp 
Securities are also liable under 
sections 601FC, 1022B and 1041I  
of the Corporations Act

On behalf of the group, Woodcroft-
Brown sought damages for the loss of 
investment in the relevant schemes and 
avoidance of repayment of loans financing 
scheme investments entered into with 
Timbercorp Finance under the relevant 
remedy provisions of the Corporations Act, 
the ASIC Act and the Fair Trading Act.

Findings

Justice Judd of the Victorian Supreme 
Court ultimately found in favour of the 
Defendants, and his Honour’s reasoning  
is outlined below.

PDS disclosure and  
continuous disclosure

While Justice Judd found that Timbercorp 
Securities was required to disclose 
information about the risk to the schemes 
occasioned by the failure of Timbercorp 
Securities to perform its contractual 
obligations (‘performance risk’) under 
section 1013D(1)(c) of the Corporations 
Act, as it would be reasonable for such 
information to be expected by retail 
investors pursuant to section 1013F(1). 
This holds notwithstanding that it would 
not be reasonable for a commercially 
sophisticated investor to expect to find 
the information in the PDS. Woodcroft-
Brown was unable to convince his 
Honour that structural risk needed to be 
disclosed separately. His Honour found 
that it fell under performance risk as it 
turned upon the ability of Timbercorp to 
manage its cash. 
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Conclusion

This case is the first reported case on 
ED securities under section 1013F of the 
Corporations Act. Effectively it stands for 
the position that information relevant to 
the issuer of a PDS that has is generally 
available does not need to be included in 
a PDS.

Many focus on the emphasis placed 
on establishing individual reliance in 
proceedings for misleading and deceptive 
on the primary market through offer 
documents in Woodcroft-Brown v 
Timbercorp Securities Limited (in liq) and 
conclude that the same emphasis would 
necessarily be placed on establishing 
reliance in proceedings for misleading 
and deceptive conduct on the secondary 
market through continuing disclosures. 
However, it should be noted that this 
decision does not resolve the issue of 
whether reliance must be demonstrated. 
Having recently reviewed the academic 
literature, counsel for Timbercorp 
Finance agreed, concluding that this 
question remains “open-ended”. It does 
however flag difficulty investors face in 
demonstrating reliance in “tax driven 
scheme[s]” for misleading and deceptive 
conduct on the primary market.

As interests in the schemes were found to 
be Enhanced Disclosure (ED) securities 
as defined under section 111AFA of the 
Corporations Act, the continuous disclosure 
obligations were not regulated by section 
1017B(1A) as pleaded but rather Part 
6CA as advanced as an alternative claim. 
Nevertheless, information that is generally 
available does not need to be disclosed 
under either continuous disclosure regime.

Reliance

Justice Judd also stressed the need for 
reliance to be demonstrated in proceedings 
for misleading and deceptive conduct. He 
cited with approval the decision of Judge 
Giles in Ingot Capital Investments Pty Ltd v 
Macquarie Equity Capital Markets Ltd on 
reliance in respect to the predecessor 
to section 1022A of the Corporations Act, 
as well as the decision of Chief Justice 
Spigelman in Gardner v Agricultural and Rural 
Finance on reliance in respect to ‘tax driven 
scheme[s]’. Woodcroft-Brown could not 
overcome the difficulty of demonstrating 
reliance where tax effectiveness is a priority.

Despite evidence suggesting that the 
removal of tax deductibility for non-
forestry agricultural scheme application 
fees would have a negative impact on 
the Timbercorp share price, his Honour 
found that it would not have affected 
the ability of Timbercorp Securities to 
discharge its contractual obligations to 
scheme members. This was primarily 
because its impact on performance 
risk could be managed by Timbercorp. 
Considering also that the information  
was generally available within the meaning 
of section 675 of the Corporations Act, 
his Honour found that it would not be 
reasonably required by a retail investor 
for the purpose of making an investment 
decision. A similar conclusion was reached 
for the tightening of credit markets during 
the onset of the global financial crisis.

Further, his Honour noted that the 
experts agreed that structural risk “faded 
to insignificance or did not rise to the level 
of material risk for so long as [Timbercorp] 
maintained its relationship with its bankers”. 
As Timbercorp’s bankers increased their 
support until the end of 2008, beyond the 
last PDS issued by Timbercorp, structural 
risk did not fall within the general 
obligation to include other information 
that might influence a decision to acquire 
an interest in a MIS of which Timbercorp 
Securities was the responsible entity. 
 For further information contact: 

Myles Engelen, Law Clerk 
t  +61 2 9253 3825 

mengelen@piperalderman.com.au
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The Personal Property Securities Act –  
scheduled to launch 30 January 2012
The Personal Property Securities Act 2009 (Cth) is now scheduled to apply from  
30 January 2012. Lawyer, Llon Riley, provides an update on the Act and the  
Personal Property Securities Register in preparation for the ‘go-live’ date.

Despite some delays, the Personal 
Property Securities Act 2009 (Cth) 
(PPSA) is now scheduled to apply from 
Monday, 30 January 2012. The Personal 
Property Securities Register (PPSR) is 
also scheduled to commence operation 
from 30 January 2012. This new date 
comes from the recent Personal Property 
Securities (Migration Time and Registration 
Commencement Time) Determination 
2011 issued by the Registrar of Personal 
Property Securities, David Bergman. 

Security interests created on or after  
30 January 2012 will need to be registered 
on the PPSR (or perfected by another 
method recognised by the PPSA) in order 
to obtain the required priority against 
other creditors and avoid the application 
of the insolvency vesting rules set out in 
the PPSA and Corporations Act.

While it is unlikely that this date will 
change, the Personal Property Securities 
(Registration Commencement) Act 2011 
has amended the PPSA so that the 
registration commencement date can 
be moved beyond the 1 February 2012 
deadline previously set out in the PPSA.

Migration of existing security 
interests to the PPSR

In the lead up to the 30 January 2012, 
existing security interests on certain 
Commonwealth, State and Territory 
registers will be migrated to the PPSR. In 
particular, security interests recorded on the 
following registers will be migrated across to 
the PPSR:

•	 the ASIC Register of Company Charges

•	 the Australian Register of Ships

•	 the various state and territory Register 
of Encumbered Vehicles (REVs) or 
Vehicle Securities Register (VSR)

•	 the various state and territory bills of 
sale registers (eg. the ACT General 
Register of Deeds and Instruments, the 
Queensland Bills of Sale Register and 
the South Australian Registry of Deeds 
and Crop Liens)

•	 registers relating to cooperative charges 
(eg. the NSW Registry of Cooperatives 
and Associations and the Victorian 
Register of Cooperative Charges)

•	 certain stock and crop lien registers

•	 the New South Wales Security Interest 
in Goods Register

•	 the Statutory Fishing Rights Third Party 
Interest Public Register maintained by 
the Australian Fisheries Management 
Authority.

This is not an exhaustive list of all registers 
which will be included in the migration 
exercise. 

Many of migrated registers are scheduled 
to cease operating from 5:00pm (AEST) 
27 January 2012. While these registers will 
continue to be maintained for a period 
after the registration commencement 
time (mainly for search purposes), any 
registration received after the specified 
close down date will not be accepted.

Each of the authorities that administers 
the migrated registers is encouraging 
those with security interest currently 
registered on them to ensure the 
information recorded is up-to-date 
and correct. For example, the Ship 
Registration Office from the Australia 
Register of Ships is encouraging entities 
with mortgage interests registered on the 
register to review them for accuracy.

Non-migrated security interests

Existing security interests not migrated 
to the PPSR, and those currently not 
required to be registered anywhere 
(eg. leases of goods (other than motor 
vehicles and, in some States, boats) and 
retention of title supply arrangements), 
will be non-migrated transitional security 
interest for the purposes of the PPSA and 
subject to the PPSA’s transitional rules. 
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What should you do in the  
lead up to 30 January 2012

With less than two months left before 
the PPSA is to apply, it is vital for entities 
with security interests, who have not 
already prepared for the PPSA, to do so. 
Some specific actions that may help with 
the transition into the PPSA environment 
include:

•	 ensuring current documents and 
agreements that give rise to security 
interests are suitable for the PPSA 
environment

•	 with regards to existing security 
interests on registers that will be 
migrated to the PPSR, reviewing current 
registrations to ensure all information is 
accurately recorded

•	 ensuring pre-30 January 2012 security 
interest registrations on existing 
registers are received before the 
register’s scheduled close down time 
(eg. ASIC is encouraging people lodge 
company charges which are to be 
registered before 30 January 2012 early 
in the week prior to the registration 
commencement time)

•	 determining what interests currently 
held by the entity are non-migrated 
transitional security interests (eg. leases 
and ROT supply arrangements) and 
ascertaining whether those interests will 
need to be registered on the PPSR after 
the registration commencement time.

While non-migrated transitional 
security interests will enjoy a two year 
reprieve from the PPSA registration 
requirements, entities with these types 
of security interests should consider 
registering them on the PPSR as 
soon as possible. This is particularly 
important for entities that have a 
security interest in serial number 
property (such as motor vehicles, 
aircraft and watercraft) because of the 
application of the extinguishment rules 
set out in Part 2.5 of the PPSA.

Approved forms to be used  
in connection with the PPSR

The Personal Property Securities 
(Approved Forms) Instrument 2011 was 
also recently released. This instrument 
approves the forms for use for 
financing statements (ie. the form used 
to register a security interest on the 
PPSR), financing change statements, 
verification statements, certain notices 
and search requests. In the context of 
registration and searching, the ‘forms’ 
are web based interactive forms 
available at the online registration 
portal on the PPSR website.

For further information contact: 

Llon Riley, Lawyer 
t  +61 7 3220 7723 

lriley@piperalderman.com.au
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ASIC releases new rules for prospectus disclosure
ASIC has released a new regulatory guide outlining new prospectus disclosure 
requirements aimed at enhancing prospectus disclosure and helping retail  
investors to make informed investment decisions. Partner, Craig Yeung and  
Lawyer, Jarrod Wilksch review the new guidance.

In November 2011, ASIC released 
Regulatory Guide 228 Prospectuses: 
Effective disclosure for retail investors 
(RG 228).

The release of RG 228 follows on from 
the release of Consultation Paper 155 
Prospectus disclosure: improving disclosure 
for retail investors (CP 155) earlier this 
year (see the Piper Alderman’s e-Bulletin 
article from May 2011 regarding CP155).

RG 228 is the most comprehensive 
ASIC guidance on prospectus disclosure 
requirements to date. It represents a 
significant development in fundraising 
regulation of which issuers, their advisers 
and investors should take note.

The primary aim of RG 228 is to assist 
issuers and their advisers to prepare 
prospectuses that help retail investors 
assess the offer of securities and make 
informed investment decisions. 

RG 228 states that ASIC will not apply RG 
228 as a checklist of requirements when 
reviewing prospectuses. Rather an issuer 
must use its judgement when considering 
the requirements of RG 228 and how 
they should be applied to the issuer’s 
individual circumstances.

The guidance

ASIC’s key guidance on how an issuer may 
satisfy the prospectus content requirements, 
which have not changed significantly from CP 
155, may be broken up into the following 
seven categories:

1. “Clear, concise and effective”: 
RG 228 provides significant guidance 
on how issuers may both word and 
present a prospectus in a clear, concise 
and effective manner. ASIC states that 
a prospectus will generally satisfy this 
requirement if it:

•	 highlights key information  
(particularly through the investment 
overview (see point 2 below))

•	 uses plain language

•	 is as short as possible

•	 explains complex information,  
including any technical terms, and

•	 is logically organised and easy to 
navigate.

 ASIC also provides a list of questions 
that issuers and their advisers should 
ask themselves when evaluation drafts 
of a prospectus including whether 
every piece of information included in 
the prospectus is essential to a retail 
investor’s assessment of the offer. If it is 
not the issuer should consider deleting, 
further summarising or incorporating 
the information by reference.

2. Investment overview: RG 228 
provides that the first substantive 
section of the prospectus contains a 
balanced investment overview. ASIC 
states that the investment overview 
should highlight information that is 
key to a retail investor’s investment 
decision rather than a summary of the 
prospectus as a whole. This includes 
an explanation of the following:

•	 the business model of the issuer 
including how it proposes to 
make money and generate capital 
growth for investors

•	 key risks associated with the 
issuer’s business, its ability to 
make money and its securities 
(importantly, ASIC states that it is 
not effective to simply name a risk 
without providing any explanation 
of that risk)

•	 key financial information such as 
net profit after tax, and key finan-
cial ratios such as the earnings per 
share and gearing ratios

•	 directors and key managers and  
their relevant expertise

•	 any interests and benefits payable 
to directors and other persons 
associated with the offer, and

•	 the effect of the offer, including 
how the entity plans to use the 
investors’ funds.
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3. Business model: RG 228 outlines 
that a prospectus should explain 
the issuer’s business model, such 
as how it intends to generate 
income or capital growth, its 
financing arrangements and details 
of its dividend policy so that retail 
investors can assess the potential 
risks and returns associated with an 
investment in its securities. This is to 
include a substantive analysis of the 
issuer’s business model components 
rather than simply a description and 
also include an explanation of key 
assumptions underlying the model, 
financing arrangements, important 
contracts and an explanation of the 
industry in which the entity operates. 
ASIC also states that if the issuer 
does not intend to generate income 
or capital growth in the short term, 
the business model should contain 
an explanation of its short term 
objectives and how it plans to meet 
those objectives.

4. Risks: ASIC acknowledges that 
prospectuses need to disclose a 
range of risks and thus proposes that 
their risk sections separately identify 
the keys risks facing the issuer and its 
business model and explain why these 
risks are the key risks. ASIC states 
that it is not sufficient to copy risk 
disclosure from another prospectus 
even if the issuer’s business is subject 
to similar risks and that all risks 
should be disclosed in a way that is 
specific to the issuer’s circumstances.

5. Financial information: For entities 
that have an operating history, ASIC 
proposes the prospectus should include 
a summary of the historical audited 
financial information for the past three 
years, or for entities that do not have 
an operating history, a current balance 
sheet. Prospective financial information 
and other forward looking states should 
only be included if based on reasonable 
grounds and all relevant assumptions 
are explained.

6. Directors and key managers, 
interests, benefits and related 
party transactions: Issuers should 
explain the role, duties and their 
relevant experience of directors 
and key managers. ASIC states that 
the level of disclosure will depend 
upon the role of the director or key 
manager and that more information 
will usually be required for directors 
who will be responsible for the day to 
day running of the issuer’s business. 
ASIC has also outlined a requirement 
to disclose any criminal convictions, 
personal bankruptcies, disqualifications 
or disciplinary actions of directors and 
whether they have been an officer of 
a company that was subject to a form 
of external administration because of 
insolvency while they were an officer 
or within 12 months afterwards. Any 
related party arrangements should also 
be included.

7. The terms, effect and condition of 
the offer: The issuer should disclose 
key details on the effect of the offer 
such as the proposed use of funds, 
effect on capital structure as well as the 
terms and conditions of the offer and 
the securities to be issued. 

Application to documents  
other than prospectuses

The new guidance contained in RG 228 is 
not limited to prospectus disclosure. ASIC 
has highlighted that certain requirements 
of RG 228 may also apply to a number of 
other documents commonly circulated to 
shareholders, examples of which include:

•	 transaction specific/continuous 
disclosure prospectuses

•	 offer information statements

•	 bidder’s statements, particularly 
where securities are being 
offered as consideration under  
a takeover offer

•	 scheme of arrangement 
explanatory statements, 
particularly where securities are 
being offered as consideration 
under the scheme

•	 offer documents for rights issues

•	 notices of meeting, and

•	 independent expert reports.

For further information contact: 

Craig Yeung, Partner 
t  +61 8 8205 3435 

cyeung@piperalderman.com.au 

Jarrod Wilksch , Lawyer 
t  +61 8 8205 3433 

jwilksch@piperalderman.com.au
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t + 61 3 8665 5555
f + 61 3 8665 5500

Brisbane
Riverside Centre
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Australian Business Number  
Business Name Registration Project
The Council of Australian Governments has developed an initiative to replace  
the current segmented Australian Business Name registration process with a  
new seamless online national platform. Lawyer, Ivor Kovacic explains the project.

The new national registration system is 
intended to come online in mid 2012 
and will provide a national registration 
database for all Australian business names 
that will be managed by the Australian 
Securities and Investments Commission. 
The States and Territories will cede their 
powers to the Commonwealth in this 
regard.

By using a 24/7 online platform that 
will supply immediate feedback on any 
registration attempt, the new system 
will aim to provide cheaper and faster 
business name registration. Moreover, the 
online platform will provide the ability to 
do a trade mark search of any proposed 
business name as part of the registration 
process.

All existing business names will be 
automatically transferred to the new 
system. New applicants will need to have 
an Australian Buiness Name (ABN), or 
be in the process of applying for one, in 
order to register a business name. The 
online platform will let applicants apply for 
both an ABN and a business name in the 
same application and the chosen name 
will be temporarily reserved until the 
ABN has been formally issued.

Names that are identical or nearly 
identical to another business or company 
name will not be able to be registered. 
Similarly, offensive names, names 
containing prohibited words, or names 
that are likely to mislead or deceive 
will also be banned. An applicant that 

is unhappy with a decision to reject a 
business name application can request a 
review of that decision within 28 days. If 
the applicant is still unsatisfied, an appeal 
can be made to the Administrative 
Appeals Tribunal.

Lastly, businesses will need to include 
their business name and ABN on all 
written communications not related 
primarily to the internal administration 
of the business, and also to prominently 
display their name at every place of 
business that is open to the public. 
Consumers will be able to search online 
for the details behind a business name. 
The details provided will include the name 
of the entity, principal place of business 
and an address for service. Further 
information will be obtainable for a fee.

To date, the exposure draft of the 
Business Names Registration Bill 2011 
has been released for public comment. 
Submissions closed on 24 April 2011 
and can be accessed online, along with 
other relevant information, at: http://
www.innovation.gov.au/SmallBusiness/
Support/Pages/ABNBusinessNamesRegis
trationProject.aspx

For further information contact: 

Ivor Kovacic, Lawyer 
t  +61 3 8665 5571 

ikavacic@piperalderman.com.au


